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On August 8, 2006, six Chinese ministries1 jointly promulgated 

the revision on the rules regarding the merger and acquisition 

of domestic enterprises by foreign investors2, which comes 

into force on September 8, 2006 and replaces the standing 

rules dated back to 20033. Compared to the 2003 regulation, 

the 2006 M&A Rule has expounded the formal requirement 

for share-swap deals, extended the scope of anti-monopoly 

review and streamlined the regulatory forces on round-trip 

investment that is commonly used in venture capital transac-

tions aiming for an overseas listing of China-bounded opera-

tions. 

 

This issue of CHINAjournal aims to highlight the new features 

of the 2006 M&A Rule and assess its implication on the m&a 

activities of foreign investors in China. 

Cross-border Share-swap Dea ls 

Although the 2003 rule does endorse the share-swap as a 

means of payment in acquiring the shares of a domestic en-

terprise, the implementing guideline has been left blur until 

the adoption of the 2006 M&A Rule. The preliminary condi-

tions for a cross-border share swap, among others, are pre-

scribed as follows: 

 The foreign company should be legally established in a 

jurisdiction with sound corporate law system; 

                                                                    
1 The Ministry of Commerce, State Council State-owned Assets Regula-
tory Commission, State Administration of Tax, State Administration of 
Industry and Commerce, China Securities Regulatory Committee and 
Sate Administration of Foreign Exchange. 
2 The Interim Regulation on Merger and Acquisition of Domestic En-
terprises by Foreign Investors, promulgated on August 8, 2006 and 
effective as of September 8, 2006 (the “2006 M&A Rule”) 
3 The revised rule was promulgated on March 7, 2003 and effective as 
of April 12, 2003. 

 The foreign company and its management have not 

been inflicted penalty or sanction within last three years; 

 The foreign company has to be a listed company under 

the scrutiny of sound securities transaction system; 

 The stocks of the foreign company should be publicly 

traded in overseas securities markets (excluding over-

the-counter markets); 

 The trading price of the stocks of the foreign company is 

stable within last one year. 

 

In assessing whether these preconditions are met, the target 

domestic company or its owner should engage a China-located 

m&a advisor to conduct the due diligence on the foreign com-

pany. It is further explicitly required that the price of the trans-

action shall be based upon the appraisal value derived by a 

China-located valuer and any under-valued transferring price is 

forbidden. 

 

Corporate shareholders of the domestic target company must 

go through the verification procedure pertaining to overseas 

investment4 with the Ministry of Commerce (“MOC”) before 

they can obtain the shares of the foreign company in exchange 

of the shares they hold in the target. 

Prov isions on Special  Purpose Vehicles  

Special purpose vehicles (SPVs) under the context of 2006 

M&A Rule are referring to the offshore companies that are 

established by Chinese investors and used to hold equity 

                                                                    
4  Related regulations include the Interim Regulation on Verifying 
Overseas Investment Projects, promulgated by the State Development 
and Reform Commission on October 9, 2004 and effective as of the 
same date; Regulations on the Verification Items for Investing in 
Overseas to Set up Enterprises, promulgated by the Ministry of Com-
merce on October 1, 2004 and effective as of the same date. 
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interest in onshore operations. The ultimate objective of a SPV 

is to go listing in an overseas stock exchange. The State Ad-

ministration of Foreign Exchange issued Circular No. 75 in 

October 2005, addressing the issue of foreign exchange regis-

tration about the round-trip investment in relation to SPVs5. 

The 2006 M&A Rule affirms the efforts Circular No. 75 has 

made and further elaborates the requirements regarding the 

incorporation, go-listing and proceed repatriation of the SVPs. 

 

Corporate entity must go through the verification procedure 

with the MOC in order to set up offshore SVPs. Through swap-

ping the shares of SVPs in exchange for those of onshore 

companies, Chinese entrepreneur could effectively contribute 

the RMB denominated registered capital of the onshore enti-

ties into the foreign currency denominated equity of the SVPs. 

Chinese natural person is not required to go through MOC 

verification, but still need to conduct foreign exchange regis-

tration. 

 

SPVs’ go-listing requires a pre-clearance with the China Securi-

ties Regulatory Committee. The issuance price value of the 

SPVs’ stocks must be no less than the appraisal value of the 

onshore companies. Within 30 days of completing the over-

seas listing, onshore companies are requested to file with the 

MOC a report on the listing and a repatriation plan. The pro-

ceeds could be repatriated in the forms of commercial loans, 

setting-up new FIEs or m&a of other onshore companies.  

Extended Ant i-monopoly Review 

The 2006 M&A Rule not only reiterates the anti-monopoly 

provisions embodied in the 2003 rule, but also add in a new 

provision with extensive catching effect on foreign investors’ 

m&a transaction in China. Article 12 states that the concerned 

parties are obligated to report to the MOC for verification if an 

acquisition (i) is concerned with strategic important industries; 

(ii) has or might have impact on the safety of State economy; 

or (iii) cause a hand-over of controlling right of a domestic 

company which owns well-known trademarks or Chinese tradi-

                                                                    
5 Please refer to CHINAjournal issue March 2006 for a detailed dis-
cussion on VC transaction and Circular No. 75. 

tional brand names. As the parameters for what constitutes 

“strategic important industries” or the criteria of when State 

economy safety is affected is largely at the discretion of the 

MOC, the new provision gives further clout to the agencies in 

administering the m&a activities of foreign investors in China. 

The new provision could be perceived against the recent inci-

dents where foreign investors’ m&a of certain Chinese enter-

prises met resistance from national authorities out of the 

concern of the safety of national economy. For sure, the new 

provision could be used to legitimate political interference on 

commercial transactions when the authorities are baffled with 

conflict of objectives. 

Conclusion 

The 2006 M&A Rule provides a more mature and sophisti-

cated regulatory platform for foreign investors in carrying out 

their m&a transactions in China. It pinpoints the emerging 

regulatory concerns of national authorities on the risks of 

under-valued disposal of Chinese assets as well as the threat 

on the safety of national industries and economies. Therefore, 

a successful m&a transaction in the aftermaths of the 2006 

M&A Rule will largely depend on, among others, whether these 

concerns could be well contained and attended to. 
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